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DIGEST 

1. 
invitation for bids and converted the procurement to a 
negotiated one are untimely filed where they are based on 
information the protester received more than 10 working days 
before protest was filed. 

2. Allegations that request for proposals (RFP) contained 
defects and ambiguities and that insufficient time was 
provided to prepare and submit proposals concern alleged 
defects on the face of the RFP, and thus are untimely where 
not raised prior to closing time for receipt of initial 
proposals. 

3. Protest that discussions improperly were not held in 
negotiated procurement, hence precluding protester from 
submitting its best and final offer, is denied where agency 
found that acceptance of low offer would result in lowest 
overall cost to the government, and the solicitation 
provided that award might be made without discussions and 
warned offerors that their initial offer should be their 
best offer . 

Protest allegations that agency improperly canceled 

DBCISIOIO 

Davis Constructors, Inc. protests the cancellation of 
invitation for bids ( I F B )  No. DACA63-88-B-0080, the 
conversion of the requirement to a negotiated procurement, 
and the award of a contract to Tom Page t Company, Inc., 
under request for proposals (RFP) No. DACA63-88-R-0243, 
issued by the Army Corps of Engineers for the construction 
of a survival equipment shop at Laughlin Air Force Base in 
Del Rio, Texas. We dismiss the protest in part and deny it 
in part. 



The p r o j e c t  was i n i t i a l l y  s o l i c i t e d  under t h e  IFB, i ssued  on 
June 28, 1988. The government's estimate t o  complete t h e  
p r o j e c t  was $667,076. Eight  b ids  were rece ived ,  ranging 
from $900,000 ( t h a t  of Davis, t h e  apparent  low b i d d e r ) ,  t o  
$1,811,800. AS t h e  low b id  exceeded t h e  government estimate 
by approximately 35 pe rcen t ,  t h e  c o n t r a c t i n g  o f f i c e r  
ques t ioned  t h e  d e s i g n  branch as t o  whether t h e  estimate w a s  
f a i r  and reasonable .  Af te r  t h e  estimate w a s  reaf f i rmed,  t h e  
c o n t r a c t i n g  o f f i c e r  canceled t h e  s o l i c i t a t i o n  on t h e  ground 
t h a t  a l l  b ids  were unreasonable,  and converted t h e  
procurement i n t o  a negot ia ted  one pursuant  t o  Federa l  
Acqu i s i t i on  Regula t ion  (FAR) SS 14.404-1(c) ( 6 )  and ( e )  ( 1 1 ,  
and S 15.103, By l e t t e r  da ted  September 1 ,  t h e  c o n t r a c t i n g  
o f f i c e r  n o t i f i e d  b i d d e r s  of t h e  c a n c e l l a t i o n  due t o  
unreasonable  p r i c e s  and conversion t o  a negot ia ted  
procurement, and a t t a c h e d  a copy of t h e  RFP. The cove r  
l e t t e r  s t a t e d  t h a t  award "may be made without  d i s c u s s i o n  t o  
t h e  r e spons ib l e  o f f e r o r  whose o f f e r  w i l l  r e su l t  i n  t h e  
lowes t  o v e r a l l  c o s t  t o  t h e  government." The RFP i t s e l f  
provided t h a t  t h e  government "may award a c o n t r a c t  on t h e  
b a s i s  of i n i t i a l  o f f e r s  received,  wi thout  d i scuss ions .  
Therefore ,  each i n i t i a l  o f f e r  should c o n t a i n  t h e  o f f e r o r ' s  
b e s t  terms from a c o s t  o r  p r i c e  and t e c h n i c a l  s tandpoin t . "  
The c l o s i n g  d a t e  f o r  r e c e i p t  of p roposa l s  was September 1 4 .  

The R E F  c a l l e d  f o r  t h e  same work as t h e  IFB,  b u t  i n  a few 
areas t h e  t e c h n i c a l  s p e c i f i c a t i o n s  and drawings i n  t h e  I F B  
were found t o  o v e r s t a t e  t h e  government's m i n i m u m  needs, and 
t h e r e f o r e  a p p r o p r i a t e  c o r r e c t i o n s  were made i n  t h e  RFP. 
Although t h e  IFB con ta ined  only one aggrega te  job l i n e  i t e m ,  
t h e  p r i c e  schedule  i n  t h e  RFP was r e s t r u c t u r e d  i n t o  a base  
b i d  i t e m  and t h r e e  op t ion  items. A new government estimate 
was prepared i n  t h e  t o t a l  amount (base  bid plus o p t i o n s )  of 
$741,338. 

Two o f f e r o r s ,  Davis  and Page, t h e  awardee, submit ted 
p roposa l s  i n  response t o  t h e  RFP. Page 's  t o t a l  p r i c e  was 
$883,295, as compared t o  i t s  o r i g i n a l  I F B  p r i c e  of 
$l ,81 1,800, and Davis '  t o t a l  p r i c e  was $906,950, a s  
compared t o  its o r i g i n a l  IFB p r i c e  of $900,000. The 
c o n t r a c t i n g  o f f i c e r  aga in  reques ted  review of t h e  
government estimate, and on September 2 0  it was increased  t o  
$889,215 (base  bid p l u s  o p t i o n s ) .  On September 2 9 ,  award 
was made t o  Page as t h e  low r e s p o n s i b l e  o f f e r o r .  Allocated 
funds permi t ted  award only  of t h e  base b id  item i n  t h e  
amount of $845,145, On September 30, D a v i s  f i l e d  a p r o t e s t  
with o u r  Off ice .  Performance of t h e  c o n t r a c t  has  been 
s t ayed  pending r e s o l u t i o n  of t h e  p r o t e s t .  

Dav i s  o b j e c t s  t o  t h e  c a n c e l l a t i o n  of t h e  o r i g i n a l  
s o l i c i t a t i o n ,  c l a iming  t h a t  t h e  b ids  were not unreasonably 

2 B-232954; B-232955 



h i g h  and t h a t  t h e y  o n l y  appeared  so because t h e  government 's  
estimate was unreasonab ly  low. Davis  f u r t h e r  o b j e c t s  t o  
al leged d i s c r e p a n c i e s  b e t w e e n  t h e  cove r  l e t t e r  t o  t h e  RET 
and t h e  RFP i tself  i n  r e g a r d  t o  t h e  e v a l u a t i o n  of o f f e r s ,  
and a l l e g e s  d e f e c t s  i n  t h e  RFP r e q u i r e m e n t s  f o r  t h e  o p t i o n  
items. The p r o t e s t e r  a l s o  a l l e g e s  it w a s  a f f o r d e d  
i n s u f f i c i e n t  t i m e  t o  p r e p a r e  i ts  p r o p o s a l  under t h e  RET. 
F i n a l l y ,  Davis o b j e c t s  t o  t h e  l a c k  of d i s c u s s i o n s  i n  t h e  
n e g o t i a t e d  procurement  and claims t h a t  it w a s  t h e r e b y  
p r e v e n t e d  from s u b m i t t i n g  its best and f i n a l  o f f e r .  

Davis '  a l l e g a t i o n s  are, f o r  t h e  most p a r t ,  un t imely .  Our 
Bid P r o t e s t  R e g u l a t i o n s ,  4 C.F.R. S 2 1 . 2 ( a ) ( l )  (19881, 
r e q u i r e  t h a t  p r o t e s t s  based on a l l e g e d  i m p r o p r i e t i e s  
a p p a r e n t  on t h e  f a c e  of a s o l i c i t a t i o n  be f i l e d  b e f o r e  t h e  
c l o s i n g  d a t e  f o r  r e c e i p t  of o f f e r s  i n  o r d e r  t o  be t i m e l y ;  
o t h e r  p r o t e s t s  must be f i l e d  no l a te r  t h a n  10  working d a y s  
a f t e r  t h e  basis of p r o t e s t  w a s  o r  s h o u l d  have been known. 
4 C.F.R. S 2 1 . 2 ( a ) ( 2 ) .  Davis was a d v i s e d  of t h e  
c a n c e l l a t i o n  of t h e  IFB and t h e  r eason  t h e r e f o r  and t h e  
c o n v e r s i o n  of t h e  procurement  t o  n e g o t i a t i o n  i n  t h e  Corps '  
September 1 l e t t e r ,  and t h u s  shou ld  have r a i s e d  its 
o b j e c t i o n s  i n  t h i s  r e g a r d  no more t h a n  10  working days  of 
i ts  r e c e i p t  of t h a t  l e t te r .  Because t h e  f i r m  did n o t  
p r o t e s t  u n t i l  September 30, i ts p r o t e s t  o f  t h e  c a n c e l l a t i o n  
and c o n v e r s i o n  is un t ime ly .  S i m i l a r l y ,  Davis '  p r o t e s t  
a l l e g i n g  d e f e c t s  and a m b i g u i t i e s  i n  the RFP and i n s u f f i c i e n t  
t i m e  f o r  p r e p a r a t i o n  of i ts p r o p o s a l  concern  a l l e g e d  
d e f i c i e n c i e s  a p p a r e n t  on t h e  f a c e  of  t h e  RFP which s h o u l d  
have  been r a i s e d  p r i o r  t o  c l o s i n g  on September 14 .  -- See  Koch 
C o n s t r u c t i o n ,  Inc . ,  B-232585, S e p t .  26, 1988, 88-2 CPD 

Again,  however, Davis  elected t o  p a r t i c i p a t e  i n  t h e  
n e g o t i a t e d  procurement ,  and f i l e d  t h i s  p r o t e s t  o n l y  upon  
l e a r n i n g  t h a t  it was n o t  t h e  successful o f f e r o r .  Hence, 
t h e s e  a l l e g a t i o n s  a l s o  are un t ime ly  and w i l l  n o t  be 
c o n s i d e r e d  . 

11 287, a f f ' d  , B-232585.2, NOV.  7, 1988, 88-2 CPD 7 452. 

W e  n o t e  t h a t  much of Davis '  c o n c e r n  h e r e  seems t o  s t e m  from 
t h e  f ac t  t h a t ,  on r e s o l i c i t a t i o n ,  t h e  price r e c e i v e d  was 
s imilar  t o  Davis '  o r i g i n a l  b i d ;  Davis  p o i n t s  t o  t h i s  f a c t  as 
e v i d e n c e  t h a t  t h e  u n r e a s o n a b l e n e s s  d e t e r m i n a t i o n  and 
c a n c e l l a t i o n  were n o t  war ran ted  i n  t h e  f i r s t  p l a c e .  The 
r e c o r d  c l e a r l y  shows, however, t h a t  t h e  o r i g i n a l  estimate 
was p r e p a r e d  based on a d e t a i l e d ,  l e n g t h y  (more t h a n  200  
pages  of d a t a )  a n a l y s i s  of t h e  c o s t  f a c t o r s  i n v o l v e d  i n  t h e  
r equ i r emen t ,  and t h e  c o n t r a c t i n g  o f f i c e r  a c t u a l l y  confirmed 
t h e  a c c u r a c y  of t h e  estimate b e f o r e  c a n c e l l i n g  t h e  IFB. 

Although t h e  estimate was i n c r e a s e d  twice, once  a f t e r  
c a n c e l l a t i o n  of t h e  IFB and a g a i n  a f t e r  r e c e i p t  of  p r o p o s a l s  
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under  t h e  RET, t h e  i n c r e a s e s  did n o t  resul t  from any 
d e t e r m i n a t i o n  t h a t  t h e  estimate had been e r r o n e o u s ;  r a t h e r ,  
t h e  upward a d j u s t m e n t s  r e f l e c t e d  t h e  a g e n c y ' s  view t h a t  t h e  
estimate, even i f  t e c h n i c a l l y  c o r r e c t ,  s imp ly  was n o t  
r ea l i s t i c  enough i n  t e rms  of t h e  p r i c e s  a c t u a l l y  o f f e r e d .  
Thus, f o r  example, t h e  a n t i c i p a t e d  p r o f i t  i n  t h e  estimate 
w a s  i n c r e a s e d  from 6.1 t o  8.6 p e r c e n t  no t  because t h e  
o r i g i n a l  f i g u r e  w a s  deemed t o  be i n s u f f i c i e n t  bu t  b e c a u s e ,  
i n  l i g h t  of  t h e  p r i c e s  t h a t  had been r e c e i v e d ,  it d i d  n o t  
r e a l i s t i c a l l y  i n d i c a t e  t h e  p r o f i t  c u r r e n t l y  commanded by 
f i r m s  per forming  t h i s  k ind  of work. W e  t h u s  f i n d  no th ing  
improper  i n  t h e  c o n t r a c t i n g  o f f i c e r  r e l y i n g  on t h e  estimate 
a s  t h e  b a s i s  f o r  t h e  c a n c e l l a t i o n .  See King Machine I n c . ,  
B-218960, B-219377, AUg. 2 0 ,  1985, 85-2 CPD 199. 

Davis '  a l l e g a t i o n  r e g a r d i n g  t h e  l a c k  of d i s c u s s i o n s  i n  t h e  
n e g o t i a t e d  procurement  does  appea r  t o  be t i m e l y .  However, 
it is w i t h o u t  merit .  An agency may make award based on 
i n i t i a l  p r o p o s a l s  where t h e  s o l i c i t a t i o n  a d v i s e s  o f f e r o r s  of 
t h a t  p o s s i b i l i t y  and t h e  c o m p e t i t i o n  o r  p r i o r  c o s t  
e x p e r i e n c e  c l e a r l y  d e m o n s t r a t e s  t h a t  accep tance  of a n  
i n i t i a l  p r o p o s a l  w i l l  r e s u l t  i n  t h e  lowes t  o v e r a l l  c o s t  t o  
t h e  government. FAR S 15.610(a)  ( 3 ) ;  Maico Hear inp  
I n s t r u m e n t s ,  Inc .  , B-229925, J a n .  15,  1988, 88-1 CPD 7 42. 
Here, b o t h  t h e  s o l i c i t a t i o n  and i ts  cove r  l e t t e r  c l e a r l y  
s t a t e d  t h a t  award might  be made w i t h o u t  d i s c u s s i o n s ,  and 
t h e  s o l i c i t a t i o n  f u r t h e r  c a u t i o n e d  t h a t  o f f e r o r s '  p roposed  
p r i c e s  should  r e p r e s e n t  t h e i r  b e s t  o f f e r .  The agency found 
t h a t  t h e  awardee ' s  b a s e  p r i c e  w a s  t h e  most advantageous  
p r i c e  t o  t h e  government i n  l i g h t  of t h e  o f f e r s  r e c e i v e d  i n  
r e s p o n s e  t o  t h e  RFP and  t h e  IFB, and i n  comparison w i t h  t h e  
r e v i s e d  government estimate. Davis  h a s  p r e s e n t e d  no  
e v i d e n c e  t o  t h e  c o n t r a r y .  Under t h e s e  c i r c u m s t a n c e s ,  award 
w i t h o u t  d i s c u s s i o n s  was p rope r .  Id .  

The p r o t e s t  is d i s m i s s e d  i n  p a r t  and d e n i e d  i n  p a r t .  

- 

G e n e r a l  Counsel 
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